Ch.-lll]    Nature and Scope of Fornication and Its Punishment    81
(17)   If four persons bear testimony of whoredom against the
man and the Qadi sentenced them to be stoned and any person
should slay him, and it should afterwards appear that the above
witnesses were incompetent, in such case, the fine of blood falls
upon the slayer, according to a favourable construction of the law.59
(18)   If four witnesses bear evidence of whoredom against
a man and the accused should plead that "he is not a married man"
and it should happen that he has a wife who has brought forth a
child to him (in other words, should deny the consummation of his
marriage, after the establishment of all the conditions of it) he is to
be stoned, because the effect of the establishment of the child's
parentage is a consequence of his having had carnal communication
with his wife (whence it is that if he were to pronounce a divorce
upon her, a divorce reversable takes place); And his being a married
man, is established, on account of the aforesaid affect: and if the
wife should not have borne a child, yet if one man and two women,
as witnesses, bear testimony to the marriage of the accused, in this
case, lapidation is to be inflicted upon him. Shafaii says that the
accused in this case, does not suffer lapidation; and his opinion is
founded on his doctrine in the laws of evidence, that "the testimony
of women is not admissible, excepting in cases of property."60
(B)    By Confession:
(1)     Confession must be repeated on four different
occasions:
The second mode of establishing fornication is by confession.
The confession which establishes whoredom is made by a person
of sound mind and mature age acknowledging himself (or herself)
guilty of whoredom four times, at four different appearances, in the
presence of the Qadi, he (Qadi) declining to receive the confession
and sending the person away the first, the second and the third time.
The maturity and sanity of the person confessing are conditions
59.     Al-Hedaya, p.50.
60.     Al-Marghinani, Al-Hedaya, translated by Charles Hamilton, Vol.11
o.p.cit, p.52.
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